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Decision Report 
 

 

To: The Mayor and Councillors 

From: Policy Analyst and Strategic Policy Planner 

Date: Monday, 18 March 2019 

File reference: Document: 2551057 

Appendix A: Draft Food Grading Statement of Proposal – includes draft 

bylaw (2551432) 

Portfolio holder: Councillor Milner 

Meeting date: Wednesday, 27 March 2019 

Subject: Adoption of the Draft Food Grading Bylaw 2019 

 

Recommendation: 

THAT the report be received, and 

 

THAT in accordance with section 155(1) of the Local Government Act 2002 the draft Food 

Grading Bylaw 2019 is the most appropriate way of addressing the perceived problems, and 

 

THAT in accordance with section 155(2) of the Local Government Act 2002 the draft Food 

Grading Bylaw 2019 is the most appropriate form of bylaw and does not have any 

implications under the New Zealand Bill of Rights Act 1990, and 

 

THAT in accordance with sections 145 and 159 of the Local Government Act 2002 the 

Council approves the draft Food Grading Bylaw 2019 (as contained in the Statement of 

Proposal attached) for public consultation, and 

 

THAT the Council approves the removal of historical registration and food grading fees from 

the Council’s schedule of fees and charges, and  

 

THAT the special consultative procedure is used for community engagement on the draft 

Food Grading Bylaw 2019, and 

 

THAT in accordance with sections 156(1)(a) and 86 of the Local Government Act 2002 the 

Council adopt the attached Statement of Proposal. 

 

1 Purpose 

This report seeks the Council’s approval of the draft Food Grading Bylaw 2019 and the 

adoption of the Statement of Proposal prior to public consultation. 
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The matter or suggested decision does not involve a new activity, service, programme, 

project, expenditure or other deliverable. 

 

2 Background 

At the Council meeting on 29 August 2018 Mayor Tregidga, Deputy Mayor Adams and 

Councillors Milner, Leonard, Spicer and Harris were appointed to a councillor working party to 

work with staff on the review of various bylaws. The majority of the Council’s bylaws are due 

for a legally required 10-year review.1 

 

The Council also resolved the various Parts of the Hauraki District Council Consolidated Bylaw 

2007 be separated into individual bylaws. Subsequently Part 3 (Public Safety) of the Hauraki 

District Council Consolidated Bylaw will be separated into the following bylaws: 

 Dog Control. 

 Freedom Camping. 

 Alcohol in Public Places.  

 Nuisance.  

 Food Grading. 

 

This report is on the legally required five-year review of clause 7.0 ‘Food Safety’ in Part 3 

(Public Safety) of the Hauraki District Council Consolidated Bylaw. To view the full 2007 

version of Part 3 (Public Safety) of the Consolidated Bylaw, go to http://www.hauraki-

dc.govt.nz/our-council/bylaws/.  

 

2.1 The Bylaw  

The food safety bylaw was first adopted by the Council in 2013. It introduced a food safety 

grading system where food premises are graded in accordance with an inspection matrix. The 

inspection matrix introduced specific food hygiene and training standards not contained in 

legislation. After an assessment was undertaken by a Council environmental health officer a 

grade was given (A, B, D or E grade) and a grading certificate issued. The yellow grading 

certificate must be displayed in the front window of the food premises and these certificates 

can be viewed around the towns in the district. The bylaw also gave the Council the power to 

close premises if they received a D grade.  

 

2.2 Legislation changes 

After the bylaw was developed and adopted in 2013, the Food Act 2014 was enacted and the 

Food Regulations 2015 were developed. There was a three-year transition period to the new 

Act, which ended in February this year. The Act brought in new risk based food safety 

measures, including: 

 food control plans – written plans for managing food safety on a day-to-day basis, used by 

higher risk businesses. These businesses generally get verified on site by council’s 

environmental health officers, and in some cases the Ministry for Primary Industries. There 

are two outcomes after an assessment by a Council inspector; acceptable or unacceptable. 

If the outcome is unacceptable then corrective actions must be taken or the premises can 

be closed down. If corrective actions are undertaken the outcome will be changed to 

acceptable. Some large food businesses that operate over several districts can register with 

the Ministry for Primary Industries.  

 national programmes (levels 1-3) – a set of food safety rules for medium and low risk 

businesses. These businesses do not need a written plan or procedures, but must be 

registered with the Council, meet food safety standards and keep some records.  

                                           
1 Sections 158, 159, 160A Local Government Act 2002. 

http://www.hauraki-dc.govt.nz/our-council/bylaws/
http://www.hauraki-dc.govt.nz/our-council/bylaws/
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While the Act allows for a national grading system to be established, staff from the Ministry for 

Primary Industries (MPI) have advised no decision has been finalised on whether or not MPI 

will develop a national grading system. It is unlikely one will be developed in the near future. 

The Council would be a key stakeholder in the development of a national grading system and 

thus would have a chance to feed into any future proposal. 

 

2.3 Issues analysis  

To determine if the food grading bylaw is still required staff and the councillor working party 

considered the legislative changes, issues received through the service request system, food 

premises enforcement action taken to date and staff feedback. The following issues were 

considered: 

 

 The council’s food premises inspection matrix (Schedule 1 of the 2013 bylaw) and other 

aspects of the bylaw are now inconsistent with the ‘new’ legislation and must be amended if 

the Council wants to keep a grading system in place.2 Any grading criteria must align with the 

requirements of the Food Control Plans.  

 An ‘acceptable outcome’ under the Food Act verification system does not mean all food 

premises are of the same standard. A food business could have better practices than others 

but both still meet the ‘acceptable’ standard. Therefore, a grading system is a way to 

differentiate between satisfactory and excellent practices. 

 Staff believe a grading system will encourage people to undertake their corrective actions 

quicker, for example if they have a lesser grade in their window while they undertake them. 

 The Council receives on average two food premises complaints per year from members of the 

public. 

 

2.4 What are the proposed changes to the 2013 Bylaw and why? 

The councillor working party requested a ‘plain English’ rewrite of all the bylaws during the 

review process and are also recommending various policy changes to the Bylaw. For this 

reason, there were many wording ‘tweaks’ made to the bylaw as well as entire clauses re-

written. The more substantial changes are outlined in the table below. 

 

Changes in Draft Food Grading Bylaw 

2019 

Rationale 

Remove statements that are not in line 

with Food Act 2014, including removal of 

the clause relating to ‘closure of 

premises’. 

A number of statements are no longer needed in 

the bylaw due to the legislation changes. The 

changes to the legislation mean more specific 

rules for food safety and food premises are now 

contained in the Act and associated Food 

Control Plans. 

The legislation allows for food premises to be 

closed by a Food Safety Officer if they are not 

complying with the Act.  

                                           
2 In accordance with section 152A of the Local Government Act 2002 and the Food Act 2014, if a bylaw is 

inconsistent with the Food Act 2014 (or associated regulations/standards), then the bylaw has no effect 
and the council must amend or revoke the bylaw. 
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Changes in Draft Food Grading Bylaw 

2019 

Rationale 

Remove definitions relating to removed 

clauses and amend/add definitions for: 

 Food Control Plan 

 Grade and grading 

 Food business 

 Operator 

 Top five 

 Verification 

A number of terms are no longer required in the 

bylaw due to the removal of the food safety 

clauses. Definitions have been updated to align 

with the definitions in the Food Act 2014 and to 

provide clarity to readers of the bylaw. 

Amend the grading assessment criteria to 

align with Food Control Plans. Food 

businesses will be graded based on their 

performance in the ‘top five’ verification 

areas, which are audited for every 

premises operating under a Food Control 

Plan and registered with the Council. The 

following scoring (possible results for 

each top five verification area) has been 

added as Schedule 1 of the Bylaw: 

Performing – 100 points 

Conforming – 75 points 

Non-conforming – 50 points 

Non-complying – 0 points 

 

From these results the percentage is 

awarded which determines the grade.  

In the event of a non-conforming result, 

environmental health staff may make a 

corrective action request. An interim food 

grade may be given while a premises 

operator addresses corrective actions.  

The bylaw must align to the food control plan 

verification process rather than staff using the 

2013 bylaw system to grade premises. This is 

because the bylaw cannot require food 

standards over and above what is in the Act and 

Regulations.  

 

A 'non complying' result for any of the top five 

will result in an instant D or E grade being 

issued and enforcement action will be taken. 

This requires a Food Safety Officer to issue 

improvement notices or close the premises 

down. 

Amend the food grades from A, B, D and 

E to A+, A, B, D and E, and amend the 

scoring ranges for the food grades. In the 

current bylaw the range is determined by 

an exhaustive inspection matrix.  

 

The ranges for the grades are proposed: 

 A+ grade 90-100% 

 A grade 71-89% 

 B grade 50-70% 

 D/E grades have been identified as 

having issues that are likely to result 

in food being unsafe or unsuitable, 

and action has been taken as a 

response. 

The additional grade was added to acknowledge 

the premises that are performing exceptionally 

well in the top five audit areas. Most premises in 

the District currently have an A grade and the 

working party considers that an A+ grade will 

provide further incentive. Because the range for 

the A+ is quite small, only exceptional premises 

will receive this grade. 

 

There is no C grade, as a grade C implies an 

average standard of premises or a passing 

grade. 
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3 Issue and options 

The Council is required by law to consider the following questions before adopting a bylaw. 

 

3.1  Is a bylaw the most appropriate way of addressing the problem?   

 

Staff and the Councillor working party recommend retaining a food grading bylaw as it will 

encourage food premise operators to strive for better food practices and enables the 

community to better access information about food premises. There is an expectation in the 

community, as there is in Auckland, that people will be able to access this information by way 

of a grading certificate displayed in the front window. 

 

A bylaw is seen as the most appropriate tool to encourage better food practices because it 

holds operators accountable through public information. Without a bylaw the display of a 

grading certificate would not be mandatory.  

 

3.2  Is the proposed bylaw the most appropriate form of bylaw?   

The draft Food Grading Bylaw 2019 is considered to be appropriate because it is proportionate 

to the objectives of the bylaw; encourage food businesses to maintain high standards of food 

safety, and enable potential customers to make informed choices when purchasing food.  

The only additional requirement placed on food premises operators by the draft Bylaw is to 

display a grading certificate, therefore it is believed the positive effects of the bylaw outweigh 

any inconveniences associated with the bylaw.  

 

3.3 Are there any implications under the New Zealand Bill of Rights?   

A bylaw that unreasonably interferes with the rights and freedoms in the NZ Bill of Rights Act 

1990 will be held to be unreasonable and invalid by the Courts. However, a human right can 

be interfered with if the issue is critical and the bylaw to address the issue is proportionate and 

therefore reasonable. Thus justifying the interference.3 Rights likely affected by bylaws include 

freedom of expression, freedom of peaceful assembly, freedom of association and freedom of 

movement, and freedom from discrimination.  

 

On review, staff believe the draft Food Grading Bylaw 2019 does not have any implications on 

the rights and freedoms contained in the Bill of Rights Act 1990.  

 

3.4 Approval of the Draft Food Grading Bylaw 2019 

There are two policy options for this bylaw review: 

 Revoke the existing bylaw without a replacement - This is a viable option. The Council does 

not have to have a food grading bylaw and it is possible a national food grading system will 

be developed in the coming years.  

 Amend aspects of the existing bylaw and continue to have a food grading bylaw - This is 

the preferred option of the Councillor working party. The working party believes there are 

still some advantages to having a bylaw including; 

o encouraging food businesses to maintain high standards of food safety, and 

o enable potential customers to make informed choices when purchasing food. 

 

The rationale for the amendments are outlined in section 2.4 above. 

                                           
3 Section 5 New Zealand Bill of Rights Act 1990. 
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3.5 Fee removal  

When the Food Act 2014 was introduced, a transition period was given so that food businesses 

could move to the appropriate Food Control Plan or National Programme. The Council had 

transitional fees in its fees and charges schedule (applicable March 2016 - March 2019) for 

businesses that were not yet operating under a Food Control Plan or National Programme. The 

transition period has now come to an end and environmental health staff have confirmed that 

all businesses in the Hauraki District are operating under either a Food Control Plan or National 

Programme and the transitional fees can be removed from the Council’s fees and charges 

schedule. 

3.6 Adoption of Statement of Proposal for Draft Food Grading Bylaw 2019 

The Council must also adopt the statement of proposal for public consultation, attached as 

Appendix A. Staff do not consider that it is necessary to develop a summary of the information 

contained in the statement of proposal to enable public understanding, as the statement of 

proposal is already concise.  

 

3.7 Approval of the consultation approach  

The recommended approach to community engagement is outlined in the Significance and 

Engagement Assessment section below. This approach needs to be approved by the Council. 

 

4 Significance and Engagement Assessment 

A bylaw made, reviewed or revoked under the Local Government Act 2002 must be publicly 

consulted on before the decision is made. If it is deemed significant or the local authority 

considers that there is a significant impact on the public due to changes or proposals, then the 

more prescriptive ‘special consultative procedure’ must be followed (section 83) in addition to 

the general consultation approach (section 82). 

 

The special consultative procedure requires that a statement of proposal is adopted by the 

Council and people must be given a period of at least one month to provide their views to the 

Council. This can be done by written or verbal feedback. Any person who wishes to present 

their views must be given a reasonable opportunity to do so.  

 

The alternative engagement approach (if these significance ‘triggers’ do not apply) is to solely 

use section 82 ‘principles of consultation’ in the LGA which still requires that anyone who is 

affected or has an interest in a matter should be provided with clear information and 

encouraged to provide feedback to the Council, however the required one month feedback 

period is not mandatory. In reality, these two approaches are quite similar when put into 

practice. 

 

4.1 Recommended Engagement Approach 

It is proposed the Council consult on the Draft Wharves Bylaw, the Draft Public Places and 

Nuisance Bylaw and the revocation of various Franklin Bylaws at the same time as the 

consultation for the draft Cemeteries Bylaw. While the review of the Cemeteries Bylaw may in 

itself not be of significant interest or have significant impact on the general public, staff 

recommend that the special consultative procedure is used as certain bylaw matters in the 

other bylaws could have high public interest. The use of one process for all bylaw engagement 

will be less confusing for the public, potentially reach a wider audience (as we will notify key 

stakeholders for each bylaw about the other reviews), and provide cost benefits.  
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It is proposed that a one month written feedback period run from Friday 29 March – Monday 

29 April 2019. The working party supports the forms of written feedback outlined in the 

Statement of Proposal as per Appendix A. If people wish to provide spoken feedback to the 

Council, the working party recommend this is done by way of drop in sessions in Whiritoa, 

Waihi, Paeroa and Ngatea, and a formal hearing of feedback on Wednesday, 22 May 2019. 

Following the hearing, it is proposed that deliberations and decisions are made regarding the 

bylaw. As decisions are expected to be made on the same day, a resolution to hold an 

extraordinary meeting of the Council is contained in the Group Manager Planning & 

Environmental Services’ monthly report. 

 

5 Budget Implications 

Consultation undertaken as part of the special consultative procedure will involve planned 

expenditure in the strategic planning budget. This is not considered to be additional 

expenditure as it can be met through existing budget provision. 

 

6 Recommendation 

  

It is recommended the Council pass the relevant resolutions for making a bylaw under the 

Local Government Act 2002 and adopt the Statement of Proposal for the Draft Food Grading 

Bylaw 2019 for the special consultative procedure. The working party recommends the Council 

approve the draft Food Grading Bylaw 2019 in its current form. 

 

 

 

 

Charan Mischewski   Sarah Holmes 

POLICY ANALYST   STRATEGIC POLICY PLANNER 

 


