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Decision Report 
 

 

To: The Mayor and Councillors 

From: Policy Analyst and Strategic Policy Planner 

Date: Thursday, 13 June 2019 

File reference: Document: 2592842 

Appendix A: Statement of Proposal Draft Drainage Bylaw 2019 

Portfolio holder: The Mayor, Councillor Buckthought, Councillor Milner 

Meeting date: Wednesday, 27 March 2019 

Subject: Adoption of the Draft Drainage Bylaw 2019 

 

 

Recommendation: 

THAT the report be received, and 

 

THAT in accordance with section 155(1) of the Local Government Act 2002 the draft 

Drainage Bylaw 2019 is the most appropriate way of addressing the perceived problems, 

and 

 

THAT in accordance with section 155(2) of the Local Government Act 2002 the draft 

Drainage Bylaw 2019 is the most appropriate form of bylaw and does not have any 

implications under the New Zealand Bill of Rights Act 1990, and 

 

THAT in accordance with section 145 and section 159 of the Local Government Act 2002 the 

Council approves the draft Drainage Bylaw 2019 (as contained in the Statement of Proposal 

attached) for public consultation, and 

 

THAT the special consultative procedure is used for community engagement on the draft 

Drainage Bylaw 2019 and related timeframes and approach are approved, and 

 

THAT in accordance with sections 156(1)(a) and 86 of the Local Government Act 2002 the 

Council adopt the attached Statement of Proposal for the Draft Drainage Bylaw 2019. 

 

1 Purpose 

This report seeks the Council’s approval of the draft Drainage Bylaw 2019 and the adoption of 

the Statement of Proposal (our proposal) prior to public consultation. 

 

The matter or suggested decision does not involve a new activity, service, programme, 

project, expenditure or other deliverable. 
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2 Background 

At the Council meeting on 29 August 2018 Mayor Tregidga, Deputy Mayor Adams and 

Councillors Milner, Leonard, Spicer and Harris were appointed to a councillor working party to 

work with staff on the review of various bylaws. The majority of the Council’s bylaws are due 

for a legally required 10-year review and the Council resolved the various Parts of the Hauraki 

District Council Consolidated Bylaw 2007 be separated into individual bylaws.  

 

‘Phase one’ of the bylaw review process is near completion, which included the review of the 

Cemeteries Bylaw, Wharves and Boat Ramps Bylaw, Food Grading Bylaw and the Nuisance 

Bylaw.  

 

The bylaws scheduled for review in ‘phase two’ are now ready for public consultation and 

include the Water Supply Bylaw, Solid Waste Bylaw and Drainage Bylaw. 

 

2.1 The land drainage and stormwater activities  

The Council works with the Waikato Regional Council to provide land drainage and flood 

protection for the Hauraki Plains (the Plains). The Regional Council provides stopbanks, flood 

gates and pump stations across the Plains - except the north western part from Waitakaruru to 

Pūkorokoro / Miranda which the Council manages - to provide protection from river and tidal 

flooding. 

 

The Council manages 650 kilometres of land drains and 50 kilometres of stopbanks. There are 

four drainage committees in the District that represent six drainage areas. 

 

Stormwater is rainwater runoff that usually results from heavy or prolonged periods of rain. 

Runoff flows from surfaces on urban properties, footpaths and roads. The Council uses 

stormwater drainage systems to remove rainwater runoff from urban areas in Waihi, Waikino, 

Karangahake, Mackaytown, Paeroa, Ngatea, Kerepehi, Turua, Kaiaua and Whiritoa. Redirecting 

stormwater so it doesn’t pool and flood is important in protecting our residents’ properties. 

 

The Council collects the stormwater through natural watercourses and built structures like 

drains and pipes. Council has around 90 km of stormwater pipes and 40 km of open drains. 

 

2.2 Drainage Bylaw  

The purpose of the bylaw is to assist with the management of drains and flood protection 

assets under the control of the Council to ensure adequate land and urban drainage, and 

alleviate flooding. A bylaw is essential for providing setbacks and other rules that make 

maintenance possible and provide for an effective network.  

 

Because the Bylaw applies to both the Council’s land drainage network and also stormwater 

drains the bylaw review working party recommends the bylaw be renamed the Drainage Bylaw 

instead of Land Drainage Bylaw to avoid confusion of the scope of the bylaw.  

 

To view the full 2007 version of Part 7 (Land Drainage) of the Consolidated Bylaw, go to 

http://www.hauraki-dc.govt.nz/our-council/bylaws/.  

 

2.3 Issues analysis and public opinion 

To determine if the 2007 bylaw is the most appropriate form of bylaw, staff and the councillor 

working party considered issues received through the service request system, bylaw 

http://www.hauraki-dc.govt.nz/our-council/bylaws/
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enforcement action taken to date, staff feedback and feedback from the Land Drainage 

Committees.  There was no bylaw related submissions to the previous two Long Term Plans.  

 

The Council received the following number of service requests over a three-year period from 1 

July 2015 – 1 July 2018 for land drainage and stormwater matters that are reflective of issues 

that the bylaw addresses. 

 

Issue Number of requests 

Blocked drain (weeds, debris, etc) 284 

Pipe or culvert blocked 74 

Flooding on private property 159 

Flooding on the road/public property 64 

Water runoff (from road/adjoining address) 51 

Kaiaua area stream outlet blocked 12 

Kerb sump blocked 13 

General (includes a number of the above) 125 

 

2.4 What are the proposed changes to the 2007 Bylaw and why? 

The councillor working party requested a ‘plain English’ rewrite of all the bylaws during the 

review process and the inclusion of ‘comment bubbles’ in an attempt to make the bylaw more 

user-friendly. For this reason, there were many wording ‘tweaks’ made. There are not many 

changes made to the draft bylaw, with the more substantial changes outlined in the table 

below. Essentially there is only one policy change recommended to the Drainage Bylaw. 

 
Changes in Draft Nuisance Bylaw 2019 Rationale 

Remove the definition of ‘drainage works’.  These terms are not used in the 2007 bylaw or the 

draft 2019 bylaw. 

Amend the definition of ‘Council drain’ ‘private 

drain’ in the draft 2019 bylaw. 

The essence of the definitions remains, however 

they were reworded in an attempt to provide clarity 

for readers between a council drain and a private 

drain.  

Amend the definition of ‘stopbank’ to include an 

embankment bordering the ‘Firth of Thames’. 

The Council manages stopbanks that are adjacent 

to the Firth of Thames. 

Amend clause 4.2 c) in the draft bylaw as 

follows; 

 
Except with the prior written permission of the 

Council, a person must not in respect of any 

Council drain: 

Allow any vegetation any shrub, hedge, tree 

or any part thereof to grow on or in a drainage 
channel or watercourse that may impede the 
flow of water in that drainage channel or 
watercourse or interfere with access along the 
drainage channel or watercourse for 
maintenance or inspection purposes; 

 

This clause needs amending because it is not the 

land owners’ responsibility to clear the drain or 

watercourse of weed or other vegetation – that is 

the role of the Council. This amendment clarifies 

that no shrub, hedge, or tree should be planted. 

Amend clause 4.2 d) in the draft bylaw as 

follows; 

This change reflects the fact the Council does not 

see an issue in allowing farmers to plant crops 

closer than 15 metres to our land drains. The 
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Changes in Draft Nuisance Bylaw 2019 Rationale 

Except with the prior written permission of the 

Council, a person must not in respect of any 

Council drain: 

Allow any vegetation to grow Plant or allow to 

grow any shrub, hedge, tree or part thereof 

within 15 metres of a drainage channel or 

watercourse (measured from the lip of the 

drainage channel or watercourse) that may 

impede the flow of water in that drainage 

channel or watercourse or interfere with access 

along the drainage channel or watercourse for 

maintenance or inspection purposes. 

Council wants to allow farmers to use as much of 

their land as possible and through good 

communication the impact of our routine 

maintenance to land use should be minimal. This 

also aligns the rule with that for our stopbanks, 

flood gates and pumps. 

Staff recommend that cropping is kept at a setback 

of 10 metres so machinery can be used when 

undertaking maintenance.     

Amend clause 5.0 in the draft bylaw as follows: 

Every owner and every occupier of land on 

which any crossing is situated must keep that 

crossing maintained to such a standard as will 

allow the safe passage over the crossing by 

authorised officers and contractors engaged by 

the Council and their plant machinery and 

vehicles; and must ensure that the area of 

the drainage channel or watercourse where 

the crossing is located is maintained clear 

of any obstruction to the flow of water. 

This additional wording clarifies it is the land 

owners’ responsibility to ensure the crossing is free 

from blockage and the crossing itself does not 

impede the flow of water. 

Remove clause 6.0 Watering Places (view in the 

2007 bylaw): 

6.1 
Except with the prior written authority of the 
Council, no person shall construct or 
maintain in any drainage channel vested in or 

under the management of the Council 
a watering place for stock. 
 

6.2 
The owners and occupiers of land adjoining 
watering places shall so use and maintain the 
watering places that no damage to such 
drainage channels will result from their use. 

This clause was removed because stock should not 

be using drainage channels with water running 

through them for drinking. It is best for any 

waterway if stock do not use it for drinking water 

purposes as it decreases the likelihood of effluent 

entering our waterways.  

Amend clause 7.2 to: 

“Every owner and every occupier of land on 

which any drainage channel or watercourse is 

situated is to remove any vegetation shrub, 

hedge, tree or part thereof that obstructs, or 

would be likely by falling or otherwise to 

obstruct, the free flow of water in that drainage 

channel or watercourse.” 

The same rationale for clause 4.2 above applies. 

 

2.5 What has stayed the same? 

The following matters may have been reworded for ‘plain English’ purposes, however the policy 

intent remains the same. 
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2.5.1 Setbacks from flood stop banks, flood gates, flood pumps and land drains 

Council staff and the Drainage Committees would like to reduce the setbacks for various 

activities (planting trees, building structures etc.) in relation to flood protection assets and land 

drains from 15 metres to 10 metres. This would bring the Hauraki District rules in line with the 

rest of the Waikato Region where a 10 metre setback applies. However, the majority of the 

activities in the bylaw that have a 15 metre setback are also included as Rules in the Waikato 

Regional Council Regional Plan, making them discretionary activities requiring resource 

consent. This means that even if the Council reduced its setbacks to 10 metres, a resource 

consent from the Waikato Regional Council would still be required to carry out the activities 

under 15 metres from flood protection assets and land drains. The rationale for the 15 metre 

setback is outlined in the Regional Plan: 

 

Access is required for the purpose of maintaining flood and erosion control assets and 

drainage areas. Access is maintained by ensuring that activities such as the planting of 

trees, building of fences and construction of any structures and the maintenance or 

placement of artificial watercourses do not occur within 15 metres of these water bodies 

and artificial watercourses. A 15 metre distance is appropriate for the Hauraki District 

Council and Aka Aka Otua Drainage areas because of the size of the watercourses in the 

district and the large machinery that is required to maintain them.  

 

Staff recommend aligning with the Regional Plan distance of 15 metres for customer simplicity. 

The Regional Plan is due for review and during that process staff recommend the Council 

advocate for aligning the rules for the Hauraki District with the rest of the Region.   

2.5.2 Other bylaw matters of note 

 Clause 4.1 of the bylaw notes that the Council has powers under the Local Government Act 

2002 to require people to provide, construct and lay a private drain on any land. 

 Clause 4.2 lists rules in relation to Council drains, which are still seen as necessary to 

ensure none interferes with a Council drains and they are kept free of debris and other 

things that might impeded water flow.  

 Clause 5 and clause 6 requires crossings to be safe and appropriate for Council machinery 

and fencing to allow for access. This ensures maintenance can be carried out accordingly. 

 Clause 7 requires no person to allow a drainage channel or watercourse to be obstructed in 

any way to ensure the land drainage can work efficiently.  

 Clause 8 and 9 requires people to get the permission of the Council before they take or add 

water to a drainage channel or watercourse.  

 Clause 10 outlines that the Council is allowed to enter private land for the purposes of 

inspection and maintenance of works. 

 Clause 11 sets out the process and implication for being on the Council’s no spray register.  

 

3 Issues and options 

The Council is required by law to consider the following questions before adopting a bylaw. 

3.1 Is a bylaw the most appropriate way of addressing the problem?   

The bylaw assists the Council to manage its drainage and flood protection network, The 

Councillor working party recommend retaining a drainage bylaw as it is needed to regulate 

matters not regulated by the Hauraki District Plan or statute law, such as setback distances 

from Council assets and maintaining a no-spray register. A bylaw is a common enforcement 

tool used by councils to set rules for and regulate issues with infrastructure maintenance. The 

drainage bylaw can be used to reinforce verbal warnings, seize property, and/or prosecute 

through the District Court. A bylaw is the most appropriate enforcement option for the matters 

addressed in the draft Bylaw.  
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3.2 Is the proposed bylaw the most appropriate form of bylaw?   

The draft Drainage Bylaw 2019 is considered to be appropriate because it is proportionate to 

the issues the Council faces as shown by the number of service requests received. The bylaw 

recognises the benefit in controlling certain activities in public and on private land so people 

can expect a certain level of flood protection. It is believed the positive effects of the bylaw 

outweigh any inconveniences associated with seeking the Council’s permission for certain 

matters.  

 

3.3 Are there any implications under the New Zealand Bill of Rights?   

A bylaw that unreasonably interferes with the rights and freedoms in the NZ Bill of Rights Act 

1990 will be held to be unreasonable and invalid by the Courts. However, a human right can 

be interfered with if the issue is critical and the bylaw to address the issue is proportionate and 

therefore reasonable. Thus justifying the interference.1 Rights likely affected by bylaws include 

freedom of expression, freedom of peaceful assembly, freedom of association and freedom of 

movement, and freedom from discrimination.  

 

While the draft Drainage Bylaw does limit certain activities on private property without the 

permission of the Council, there are no bans or unjustified limitations on any of the rights and 

freedoms contained in the Act. 

 

3.4 Approval of the Draft Drainage Bylaw 2019 

There are various policy options that must be explored during all bylaw reviews including: 

 Revoke the existing bylaw without a replacement as a bylaw is no longer needed. 

 Status Quo – keep the existing bylaw in its current form.  

 Amend aspects of the existing bylaw.  

 Develop a new bylaw to address an identified issue or need. 

 

The Councillor working party recommends amending the 2007 Bylaw to better meet the 

current environment and issues experienced over the past ten years. The rationale for the 

amendments are outlined in section 2.3 above.  

 

3.5 Adoption of Statement of Proposal for Draft Drainage Bylaw 2019 

The Council must also adopt the statement of proposal for public consultation, attached as 

Appendix A. The full statement of proposal contains: 

• covering pages with a plain English overview of what is changing, what a bylaw is, and 

how people can provide their view 

• a copy of the draft bylaw, and 

• the report including considerations on the bylaw (this report). 

 

Staff do not consider that it is necessary to develop a summary of the information contained in 

the statement of proposal to enable public understanding, as the statement of proposal is 

already concise.  

 

3.6 Approval of the consultation approach  

The recommended approach to community engagement is outlined in the Significance and 

Engagement Assessment section below. This approach needs to be approved by the Council. 

 

                                           
1 Section 5 New Zealand Bill of Rights Act 1990. 
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4 Significance and Engagement Assessment 

A bylaw made, reviewed or revoked under the Local Government Act 2002 must be publicly 

consulted on before the decision is made. If it is deemed significant or the local authority 

considers that there is a significant impact on the public due to changes or proposals, then the 

more prescriptive ‘special consultative procedure’ must be followed (section 83) in addition to 

the general consultation approach (section 82). 

 

The special consultative procedure requires that a statement of proposal is adopted by the 

Council and people must be given a period of at least one month to provide their views to the 

Council. This can be done by written or verbal feedback. Any person who wishes to present 

their views must be given a reasonable opportunity to do so.  

 

The alternative engagement approach (if these significance ‘triggers’ do not apply) is to solely 

use section 82 ‘principles of consultation’ in the LGA which still requires that anyone who is 

affected or has an interest in a matter should be provided with clear information and 

encouraged to provide feedback to the Council, however the required one month feedback 

period is not mandatory. In reality, these two approaches can be quite similar when put into 

practice. 

 

4.1 Recommended Engagement Approach 

It is proposed the Council consult on the Draft Water Supply Bylaw at the same time as the 

Draft Drainage Bylaw and Draft Solid Waste Bylaw and the revocation of various Franklin 

Bylaws.  

 

After considering the consultation needs and preferences of those likely to be affected by or 

have an interest in the proposals, it is proposed that provision be provided for people to 

provide both written and verbal feedback. In terms of written feedback, it is proposed that a 

one month written feedback period (via various channels) run from Friday 28 June – Monday 

29 July 2019 as outlined in the Statement of Proposal as per Appendix A.  

 

If people wish to provide spoken feedback to the Council, staff recommend encouraging phone, 

dropping into a service centre, making an appointment to speak to an elected member and a 

formal hearing of feedback on Wednesday, 14 August 2019 following the Community Services 

and Development meeting. Following the hearing, it is proposed that deliberations and 

decisions are made regarding the bylaw. 

 

5 Budget Implications 

Consultation undertaken as part of the special consultative procedure will involve planned 

expenditure in the strategic planning budget. This is not considered to be additional 

expenditure as it can be met through existing budget provision. 

 

6 Recommendation 

It is recommended the Council pass the relevant resolutions for making a bylaw under the 

Local Government Act 2002 and adopt the Statement of Proposal for the Draft Drainage Bylaw 

2019 for the special consultative procedure. Staff recommend the Council approve the draft 

Drainage Bylaw 2019 in its current form. 

 

 

Charan Mischewski   Sarah Holmes 

POLICY ANALYST   STRATEGIC POLICY PLANNER 


